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hazardous waste prior to its use, reuse or reclamation. Over the next five years, EPA undertook a
detailed evaluation process to determine the proper regulatory coverage for hazardous secondary
materials that were recycled. At the core of EPA’s analysis was finding a way to distinguish
between use, reuse, and reclamation activities that were “product-like” (and outside RCRA
coverage) and those that were “waste-like” and were appropriately addressed under RCRA. For
use, reuse, and reclamation activities that EPA did not intend to capture within RCRA
regulations, EPA also issued guidance on how to distinguish between legitimate recycling and
sham recycling which would be RCRA regulated. EPA finalized hazardous waste recycling
regulations in 1985 and continued to provide additional guidance and interpretive letters on the
implementation of these regulations.*® During my tenure as head of OSW, I spent considerable

time on these issues,

42, Importantly, EPA has never specified that a complete absence of water or air
pollution is a necessary criterion for reaching a legitimate recycling determination. Rather, EPA
has compared the types of releases or risks from recycling hazardous secondary materials to the

types of releases or risks that could occur with use of an analogous raw material product,

43, It is also important to note that RCRA allows entities who generate hazardous
secondary materials to determine that these materials are used in ways that are exempt from the
RCRA hazardous waste regulations. There is no requirement to obtain pre-approval before
managing a secondary material as a product rather than a waste. Of course, if a generator

incorrectly analyzes his situation, he can be subject to enforcement action.

44, EPA Solid Waste Guidance on Recycling: EPA has never defined a separate

analysis approach for evaluating the legitimacy of solid waste use, reuse, or reclamation. During
my tenure at EPA, such situations were far less likely to arise because Congress had already
clarified that “Much industrial and agricultural waste is reclaimed or put to new use and is
therefore not a part of the discarded materials disposal problem the committee addresses.”’ For

non-hazardous wastes, EPA routinely considered recycling involving land application to be

36 50 Federal Register 614 (January 4, 1985). Also see U.S. EPA Memorandum from Sylvia Lowrance,
Director, OSW, to Regional Hazardous Waste Management Division Directors re: “F006 Recycling” (April
26, 1989). While this memorandum specifically addressed an inquiry on FO06 that had been asked of
multiple EPA regions, EPA used this opportunity to provide a set of broader criteria.

%7 House of Representatives Report No. 1491, 94" Cong., 2d Session, part I (1976), reprinted in 1976
U.S.C.C.AN. 6238 (page 6240).
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legitimate recycling. Examples include a wide range of non-hazardous materials applied to the

land including materials used for road base, landfill cover, fill material, or dust control.

45, EPA’s regulations and guidance on what constitutes legitimate hazardous
waste recycling do not apply to non-hazardous solid wastes that are used, reused, reclaimed, or
recycled. However, they are instructive by analogy as one relevant input to a determination of the
legitimacy of such recycling. In my experience, certain factors that EPA considers in evaluating
the legitimacy of hazardous secondary material recycling would not apply in evaluating non-
hazardous secondary materials such as poultry litter. For example, the evaluation of hazardous
constituents would not be relevant. Neither would the economics of the recycling process where
numerous examples of legitimate glass, paper and plastics recycling have traditionally had

unfavorable economics.

46. While EPA did not define “beneficial utilization” in its final 1979 solid waste
rule, it did provide a definition in the EIS report that supported the rule. EPA defined “beneficial
utilization” as: “The application of solid waste to land for the purpose of utilizing nutrients or
conditioning the soil.”*® This definition also has relevance in assessing whether poultry manure is
beneficially utilized and therefore subject to the solid waste exemption built into RCRA.
Plaintiffs argue that unless animal manure is incorporated into soil it cannot qualify as a soil
conditioner exempt from the RCRA statutory definition of “solid waste.” This definition makes it
clear that EPA never intended to impose an incorporation requirement as a condition for

beneficial utilization.

EPA’S EFFORTS TO ENSURE IT FOLLOWED CONGRESSIONAL DIRECTIVES TO
FULLY COORDINATE ITS VARIOUS PROGRAMS

47. From EPA’s inception in 1970, the Agency instituted a range of approaches to
coordinate between different agency programs. These approaches included instituting “start
action notifications” for new rule development, establishing cross-agency work groups for

individual regulations considered significant, establishing a Steering Committee of senior agency

38 EPA, Environmental Impact Statement: Criteria for Classification of Solid Waste Disposal and Practices,
Appendix I.
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officials to review all significant regulations, and instituting a comprehensive cross-agency

review process for regulations prior to their promulgation.”

48. Beginning in the late 1970s, the Agency supplemented this type of routine
cross-office coordination by establishing special integration work groups on topics such as
groundwater protection, risk assessment and risk management methods, environmental issues
within certain specific industries, environmental issues within certain specific geographies, and
cross-media pollutant transfer issues organized around individual chemicals. I was involved with

most of these broad cross-agency integration mechanisms during my EPA tenure.

49, Specific EPA Coordination Between RCRA and the CWA: When the Office of
Solid Waste (OSW) began drafting RCRA regulations in the late 1970s, they relied heavily on the

knowledge already collected or under collection by the Office of Water (OW). For example,
when EPA drafted its 1979 and 1981 guidelines on development of state solid waste management
plans, these guidelines required the state solid waste management plan to identify means for
coordinating regional planning and implementation with other agencies including water agencies.
At that time, EPA recognized that significant planning was occurring under Section 208 Water

Quality Management Plans and EPA wanted to minimize duplication.*

50. In developing the RCRA program, OSW also relied on information that OW
had collected on individual industries that had the potential to impact water bodies. This close
integration continued throughout my tenure at EPA and continues today. OSW used the industry-
specific information to understand the types of waste streams generated by different industries
and to understand how those waste streams were managed. While OSW went on to regulate the
treatment, storage, and disposal of many of those waste streams, the RCRA program did not
duplicate the OW regulation of point source discharges to surface water nor did it duplicate
nonpoint source discharges to water from use or management of raw materials, products, or
“product-like” materials. Such duplication would have compromised Congressional direction

explicitly expressed in RCRA Section 1006.

*? EPA’s internal coordination process is described in EPA’s Draft Report on Improving Environmental
Regulations, published at 43 Federal Register 23679 (May 31, 1978). I was very involved in these cross-
agency activities between 1978 and 1988.

“® When Oklahoma completed its 1980 Solid Waste Management Plan under RCRA, its plan also
emphasized coordination with other Oklahoma environmental programs. (See Chapter 5 of the 1980 Solid
Waste Plan.)
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51, EPA OW Review and Regulation of Confined Animal Feed Operations
(CAFOs) Is Directly Relevant to Whether RCRA Covers These Operations: EPA’s OW has been

involved with regulation of animal feed operations since the early 1970s. In the late 1990s, EPA
worked with USDA on a unified national animal feed operations (AFO) strategy. That strategy
aimed to achieve beneficial agricultural use of animal manure while minimizing water pollution.
As stated in this strategy: “Land application is the most common, and usually most desirable
method of utilizing manure because of the value of the nutrients and organic matter.”*' The
strategy went on the state that land application in accordance with a comprehensive nutrient
management plan would be expected to minimize water and public health risk. This strategy
notes that USDA and EPA will continue to work with states to implement effective programs,
whether they constitute regulatory programs for larger CAFOs such as the NPDES (National
Pollutant Discharge Elimination System) or TMDL (Total Maximum Daily Load) programs or
whether they are voluntary programs for smaller AFOs.

52. Over the last ten years, OW has continued to undertake extensive data
collection on the water impacts of AFOs and continued to strengthen water regulatory programs
that address CAFOs. One focus of this expansion was to extend coverage of the NPDES program
to additional CAFOs that have the potential to adversely impact water including CAFOs that
utilize dry land application of poultry litter. While the regulations focus primarily on larger
AFOs as CAFOs, the NPDES permit regulations allow an authorized permitting authority, on a
case-by-case basis, to designate any AFO as a CAFO site after determining that it is a significant

contributor of pollution to waters of the US.*

53. EPA’s data collection over the last ten years has led to further clarification in
the recent CAFO NPDES regulations of activities that are considered agriculturally beneficial
under the CWA as well as what constitutes a point source under the CWA. In its 2003 final rule,
EPA stated: “When manure or process wastewater is applied in accordance with practices
designed to ensure appropriate agricultural utilization of nutrients, it is a beneficial agricultural
production input. This fulfills an important agricultural purpose, namely the fertilization of
crops, and it does so in a way that minimizes the potential for a subsequent discharge of
pollutants to waters of the US. EPA recognizes that even when the manure, litter, or process

wastewater is land applied in accordance with practices designed to ensure appropriate

* USDA and USEPA, Unified National Strategy for Animal Feeding Operations, March 9, 1999.
240 CFR 122.23(c).
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agricultural utilization of nutrients, some runoff of nutrients may occur during rainfall events, but
EPA believes that this potential will be minimized and any remaining runoff can reasonably be
considered an agricultural storm water discharge.”” EPA also stated that CAFOs that did not
meet the agriculturally beneficial utilization criteria qualified as point sources under the CWA
and were prohibited from discharging pollutants without an NPDES permit. Smaller AFOs that
were otherwise exempt from this federal CAFO rule could still be classified as a CAFOQ if their
operations led to significant water pollution. EPA was also clear that smaller AFOs that complied
with USDA voluntary nutrient management plans or state-required nutrient management plans

would be considered agriculturally beneficial under the CWA.*

54, Importantly, application of poultry litter can still qualify as RCRA beneficial

use even if the poultry litter use is not performed under a nutrient management plan or even if the
litter application rate exceeds application rates specified in a nutrient management plan. State
nutrient management plans, including some in Oklahoma, can limit application rates based on a
single nutrient such as phosphorous. Such application limits are present for water protection
reasons but do not address the independent question of whether the poultry litter includes other
nutrients or soil enhancement properties that are deemed agriculturally beneficial. EPA’s
determination of RCRA beneficial use does not require a trade-off with minimizing adverse water
quality impacts since EPA’s CWA regulatory programs properly ensure waters are protected in

situations where RCRA beneficial use can lead to an adverse water quality impact.

55. EPA Activities Under the Federal CWA Lend Further Support That Land
Applied Poultry Litter Is Not A Solid Waste Under RCRA: As I explained earlier, the statutory

definition of solid waste under RCRA excludes poultry litter and other animal manure used as a
fertilizer or soil amendment. In addition, the statutory definition of solid waste under RCRA
excludes point source discharges under the CWA. By issuing CAFO regulations under the CWA,
EPA has made it clear that it intends to regulate water pollution from AFOs under the CWA and
not under RCRA. This is the exact type of coordination that Congress required under RCRA

* 68 Federal Register 7176, 7197-7198 (February 12, 2003).

* EPA Office of Water, Producers’ Compliance Guide for CATFOs, November 2003, pages 9-10. Also, on
page 34 of this guide, EPA identifies those items considered minimum standards for a nutrient management
plan. They include adequate storage capacity, proper management of dead animals, clean water
management, preventing animals from contacting waters of the U.S., proper chemical handling,
implementing conservation practices to control nutrient loss (i.e., BMPs), testing manure/litter/soil,
descriptions of land application methods, and recordkeeping.
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Section 1006. RCRA was intended to fill gaps; it was not intended to duplicate regulatory

activities under the CWA.

APPLICATION OF RCRA TO POULTRY MANURE APPLIED AS FERTILIZER
AND/OR SOIL AMENDMENT IN THE ILLINOIS RIVER WATERSHED (IRW)

56. Information on IRW Application Methods: The collection and application of

poultry litter involves dry litter consisting of manure, straw, rice hulls, and sawdust. After
collection, material that is not directly applied is stored in a pile in a manner that ensures it
remains dry and not in contact with rainfall. Prior to application the material is analyzed for
nitrogen, potassium, and phosphorous. It is land applied on land owned by the farmer or other
nearby land, most frequently to grass crops used for cattle feed. From an economic standpoint,
the litter substitutes for commercial fertilizer and soil amendment material. Moreover, the
increased crop yields from the application of the litter lead to cost reductions in cattle feed. The
litter is applied under an animal waste management plan (nutrient management plan) issued under
the Oklahoma Registered Poultry Feeding Operations Act.® This nutrient management plan
adopted by the Oklahoma Department of Agriculture, Food, and Forestry (ODAFF) is consistent
with the nutrient management plan model designed by the US Department of Agriculture.
Detailed information on the extensive requirements of poultry litter application under the
Oklahoma Registered Poultry Feeding Operations Act and the Oklahoma Poultry Waste
Applicator Certification Act is discussed in the January 14, 2008 deposition of Mr. Dan Parrish of
ODAFF.

57. Opinion 1 - Application of Poultry Litter within the IRW is a Legitimate

Beneficial Use Practice Under RCRA: As discussed in the initial sections of this affidavit,

Congress and EPA excluded poultry litter which is returned to the soil as a fertilizer or soil
conditioner from regulation as a RCRA solid waste. The previous paragraphs in this affidavit
also discuss EPA’s belief that poultry litter has routinely been beneficially used for its fertilizer
and soil amendment value. As previously stated, EPA has developed a set of factors that it

applies when considering whether various hazardous waste activities fall within RCRA hazardous

* Throughout the remainder of this affidavit, I have cited to relevant Oklahoma laws and regulations
regarding poultry litter management. Arkansas also has issued laws and regulations that address proper
application and management of poultry litter. For example, see the Arkansas Soil Nutrient Management
Planner and Certification Act, the Arkansas Poultry Registration Act, the Arkansas Soil Nutrient
Application and Poultry Litter Utilization Act and the regulations promulgated under these statutes in titles
19-22. Also see the August 2004 pamphlet entitled: “Environmental Requirements for Arkansas Poultry
Growers,” available on the Arkansas Department of Environmental Quality website.
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waste regulations. Although these factors do not apply to non-hazardous secondary materials
such as poultry litter, they are instructive by analogy in evaluating whether poultry litter in the
IRW is beneficially used. The following bullets discuss these factors individually and in an
integrated manner.*® This analysis approach is similar to the analysis approach that I performed

hundreds of times both during and after my EPA tenure as head of EPA’s OSW:

»  Similarity of the poultry litter to an analogous raw material or product including whether its
use is likely to release more hazardous constituents than the comparable raw material or
product — There are various types of comumercial fertilizers and soil amendments that are
available for use. There are also other secondary materials that are routinely used for
fertilizer and/or soil amendment purposes. These include municipal sewage sludge as well as
various industrial sludges. The same macro-nutrients (nitrogen, phosphorous, and potassium)
present in commercial fertilizers and other secondary materials used for these types of
beneficial uses are also present in poultry litter. Organic matter and certain micro nutrients
present in poultry litter, such as calcium and magnesium, are the types of constituents present
in various commercial or secondary material soil amendments.*”” Based on the types of
comparative analyses that EPA performs in evaluating secondary materials against analogous
commercial products, poultry litter would qualify as analogous to commercial fertilizer and

soil amendment products.

Plaintiffs in this case have suggested that poultry litter is not comparable with a commercial
fertilizer product because the poultry litter is applied in situations where it is not needed.
They argue that this over-application leads to releases to water. Today, poultry litter
application in the IRW is controlled by a nutrient management plan. This plan specifically
restricts nutrient application in areas where there is a nutrient surplus of certain poultry litter

constituents. In fact, in nutrient-limited waters, these plans often restrict application rates not

“ In providing a set of criteria to aid evaluation, EPA emphasized that the goal of this type of analysis was
to determine whether the recycling practice was “product-like” or “waste-like.” Thus, while EPA provided
a set of appropriate hazardous waste recycling criteria to evaluate along with potential questions to examine
for each criterion, EPA was careful to emphasize that the answers must be evaluated in a holistic fashion.
In that regard, no single answer is determinative of whether the case-specific situation is “product-like” or
“waste-like.”

*7 There are numerous discussions on the nutrient value of poultry litter in reference documents listed in
Tab B to this affidavit. One such document is an OSU Fact Sheet entitled Fertilizer Nutrients in Animal
Manure, authored by Hailin Zhang. This fact sheet discusses the various nutrient and soil conditioner
benefits of animal manure. It states: “Nutrients in animal manure are as effective as commercial fertilizers
Jor improving crop production if used properly.”
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because higher application rates are not beneficial but to protect waters from a limited subset

of beneficial nutrients.*®

As stated above, EPA has determined that application in accordance with an approved
nutrient management plan constitutes a beneficial agricultural practice under the CWA.
Since RCRA beneficial use can be broader than what constitutes a beneficial agricultural
practice under the CWA, application under a nutrient management plan would certainly
qualify as RCRA beneficial use. Both Oklahoma and Arkansas employ nutrient management
plans in the IRW. In Oklahoma, the nutrient management plan is required by Oklahoma
regulations, is overseen by the ODAFF, and is consistent with USDA guidance.” At any
point that ODAFF determines that a county or farm-specific nutrient management plan is
inadequate, they can modify it or have the Natural Resources Conservation Service of USDA
modify it. At any time that EPA determines that any medium-sized AFOs are significant
contributors to water pollution, they can require these entities to obtain NPDES permits and

adopt protective nutrient management plans.”

8 This is an important distinction. As discussed in Dr. Zhang’s January 16, 2008 deposition, there are 16
important nutrients in poultry litter. Poultry litter also has a set of properties that can condition soil and
enhance crop quantity and quality. He states that under the Oklahoma Registered Poultry Feeding
Operations Act, beneficial use application rates can be limited based solely on soil phosphorous levels.
While application rates higher than these levels are limited by the plan and the state law and regulations, in
many fields, application rates above these levels can still provide nitrogen, micro-nutrient, or other soil
conditioner value. Such application would constitute beneficial use under RCRA even if such use were
limited under state or federal water authorities or other state laws.

* The nutrient management plan (i.e., a county specific plan and a site-specific animal waste management
plan) is described in the Oklahoma Registered Poultry Feeding Operations Act and includes BMPs, record
keeping requirements, requirements for testing and qualified applicators, education on waste management,
and, application rate controls. The nutrient management requirements are also described in detail in the
Natural Resources Conservation Services Code 590 Nutrient Management Practice Standard for Oklahoma.
This document distinguishes between nutrient limited and non-nutrient limited waters and is utilized in the
development of animal waste management plans. The Oklahoma Poultry Waste Applicator’s Certification
Act helps ensure that application is for beneficial use by licensing all applicators, requiring training for all
applicators, requiring annual reporting by all applicators, requiring applicators to sample both fields and
poultry litter prior to application, requiring applicators to follow the animal waste management plan, and
requiring applicators to follow Oklahoma environmental laws.

In Arkansas, nutrient management plans (i.e., poultry litter management plans) are required in nutrient
surplus areas. Plans must be developed by certified nutrient planners and litter must be applied by or
overseen by a certified applicator.

%% Similar to the federal regulation of CAFOs under the Clean Water Act, Oklahoma can also regulate
poultry operations under the Oklahoma Concentrated Animal Feeding Operations Act. The State Board of
Agriculture may make a case-by-case designation of an AFO as a CAFO under the Oklahoma statute if the

operation is determined to be a significant contributor of pollution to waters of the state. (See Section 9-
204.1)
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With regard to a comparative analysis of the environmental release profiles of poultry litter
and other recognized commercial products, both can result in some release to water and air
even if applied at appropriate agricultural rates.”’ Moreover, failure to apply sufficient
amounts of fertilizer and soil amendment can also result in soil erosion and water releases. In
Oklahoma, the Oklahoma Registered Poultry Feeding Operations Act requires poultry
feeding operations to follow specified Best Management Practices and have an Animal Waste
Management Plan that addresses many topics including discharge and runoff of material from
the application site.”> The Act also requires applicators to undergo initial and annual training
including training on protecting water quality.”® Implementing regulations provide additional
detailed requirements.** These state requirements are designed to protect water quality and
therefore have the capability to restrict what would otherwise be considered RCRA beneficial

use.

o The degree of processing required to produce a finished product — Poultry litter does not
require any reclamation prior to use as a valuable fertilizer and soil amendment. EPA
considers this factor to be of concern in situations where significant processing is needed to
extract a small amount of valuable material that is mixed with a large amount of “waste-like”

material that will not contribute to a beneficial use or reuse.

e The value of the secondary material — EPA considers this factor important to evaluate in
situations where the economic value of the secondary material is negative. That is not the
case here since there is general agreement that poultry litter has value as a fertilizer and soil
amendment as I discuss in various EPA publications cited above. It not only results in
reduced costs from purchase of commercial fertilizer, it leads to increased crop yields which

reduces the feed costs for cattle operations. Oklahoma State University (OSU) runs an

! For example, see Dr. Zhang’s January 16, 2008 deposition, pages 91-92.

32 See Section 10-9.7C of the Oklahoma Act which discusses Animal Waste Management Plans. As stated
in previous footnotes, Arkansas also requires poultry litter management plans in nutrient surplus areas.

53 Section 10-9.5F of the Oklahoma Act which covers the amount and content of education courses that
operators are required to take.

*# See Title 35, Chapter 17, Subchapter 5 of the Oklahoma regulations. {Attachment 2 to Mr. Dan Parrish’s
January 14, 2008 deposition.) The implementing regulations follow the statute and address required best
management practices and require operators to have an animal waste management plan. The animal waste
management plans have been prepared by the USDA Natural Resources Conservation Service (NRCS),
generally on a county basis. These plans incorporate NRCS nutrient management practice standard 590.
When a poultry operator applies for registration, they provide sufficient information so that they can be
issued a site-specific animal waste management plan.
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Oklahoma litter market which was funded by a grant from EPA and the Oklahoma
Conservation Commission.” While there may be geographic constraints within which
beneficial use of poultry litter is economical, there is no evidence that there is an absence of
sufficient locations within this geographic area that could utilize the material consistent with

the ODAFF nutrient management plans.

EPA also recognizes that many legitimate recycling operations may not make a profit when
all costs of recycling are considered. For example, transportation, storage, and processing
costs may offset profits. EPA has stated that positive economic cash flow is not required to
achieve a RCRA beneficial use classification. Examples include appliance recycling,

fluorescent lamp recycling, computer recycling, scrap asphalt recycling, glass recycling, etc.

* The extent to which there is a guaranteed market for the end product — Much of the poultry
litter is utilized directly on the AFO operations on which it is generated. Since these
operations typically raise cattle and grow various crops for cattle feed, they create their own
market. In situations where there is excess poultry litter pursuant to the nutrient management
plan, Oklahoma’s witnesses have testified there is an active market.’® In evaluating this
factor, EPA looks for situations where the end product is stockpiled for long periods of time

without being beneficially used, a situation not relevant to poultry litter.

*  The extent to which the secondary material is handled in a manner consistent with the
product it replaces — The Oklahoma Registered Poultry Feeding Operations Act itself and the
nutrient management plan required by the implementing regulations Impose certain
management requirements on commercial fertilizers and soil conditioners and on poultry
litter and other beneficially used secondary materials. The nutrient management plan also
requires that the poultry litter be tested to ensure knowledge of nutrients and that records be
kept on material use. The plan specifies nutrient application timing, methods, location

restrictions, monitoring requirements, and application rates.’” The Oklahoma Registered

*In the January 16, 2008 deposition transcript of Dr. Zhang, pages 50-55, there is discussion of both the
OSU-managed poultry litter market and the coordination with BMP, Inc. regarding litter transfer between
Oklahoma and Arkansas. Dr. Zhang is a soil scientist with OSU.

*®In the J anuary 14, 2008 deposition testimony of Mr. Dan Parrish, page 152, he acknowledges that within
the IRW specifically, there is a market for poultry litter based on reports submitted to ODAFF by licensed
poultry applicators.

S NCRS, OK, Nutrient Management Code 590, March 2007. Also see 2004 version which is attached to
Mr. Parrish’s deposition as Exhibit 3.

26

Page 10 of 17



Case 4:05-cv-00329-GKF-PJC  Document 1531-5 Filed in USDC ND/OK on 02/12/2008 Page 11 of 17

Poultry Feeding Operations Act also specifies a series of Best Management Practices that
must be followed for utilization of poultry litter.”® As stated above, the detailed requirements
are laid out in the Oklahoma implementing regulations and the animal waste management

plans that are developed on a county basis and a registrant basis.

» Any other relevant factors — In this situation, there is extensive documentation of the value of
poultry litter for both its fertilizer and soil amendment uses.”® There is also evidence that
certain properties of manures can be more beneficial than the analogous commercial
products.®® Another relevant factor is the extent of testing and documentation that is required
under various statutes and regulations implemented by ODAFF. EPA has always considered

this type of documentation indicative of a material that is “product-like.”

While ongoing research will be able to continue to refine nutrient management plans to ensure
they maximally reduce environmental impacts while also maximizing the value of the product,
environmental releases associated with use under an approved nutrient management plan would
certainly not constitute sham recycling. Neither would beneficial use that occurs outside of a
nutrient management plan or use that exceeds application rates in an approved nutrient
management plan as long as evidence exists to support the nutrient or soil conditioning benefits
of the application. In other words, the existence of environmental releases is not determinative of

whether the beneficial use or recycling is a RCRA waste management practice.

As I 'stated above, a determination of legitimate recycling does not require zero environmental
releases. Moreover, an appropriate poultry litter application rate is determined by achieving
application benefits comparable or better than those from analogous products, not by the extent of
environmental releases. Both commercial fertilizer and soil amendment application and poultry

litter beneficial use operations can result in environmental releases. Where necessary for

%8 Section 10.9-7A and B of the Act.

% For example, see Risse, Cabrera, et al, Land Application of Manure for Beneficial Reuse, Animal
Agriculture and the Environment: National Center for Manure and Animal Waste Management White
Papers, 2006, pages 283-316. This document discusses that manure can increase both crop yield quantity
and quality. It not only increases soil organic matter directly but by increasing crop root biomass. It also
can neutralize soil acidity better than commercial fertilizers. Also see various Fact Sheets issued by the
Oklahoma State University Cooperative Extension Service.

% See Mr. Dan Parrish’s January 14, 2008 deposition, pages 216-218 and Exhibit 13. Also see page 113
and pages 117-119 of Mr. Zhang’s January 16, 2008 deposition.
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protection of health or the environment, various methods and authorities are available for

controlling these releases including releases from beneficial poultry litter application.®!

58. Opinion 2 - Because Application of Poultry Litter within the IRW is a
Legitimate RCRA Beneficial Use Practice, It is Not A Solid Waste Under RCRA: As I presented
above (see paragraphs 17-32), the 1976 RCRA statute and EPA’s RCRA solid waste regulations

clearly state that poultry litter that is beneficially used is not a solid waste under RCRA. The

statute and its solid waste implementing regulations have been in place for almost 30 years.

59. Opinion 3 - Because Application of Poultry Litter within the IRW is a
Legitimate RCRA Beneficial Use Practice, It is Not a Hazardous Waste Under RCRA: Plaintiff’s

submissions did not present any data that would suggest that poultry litter in the IRW meets
EPA’s hazardous waste criteria as defined in 40 CFR Part 261 nor did those submissions allege
that poultry litter is a RCRA hazardous waste. As I presented above (see paragraph 34), the
definition of “solid waste” that is used to evaluate whether a hazardous waste is RCRA-regulated
during recycling does not apply in this situation where the poultry litter is not hazardous.
Moreover, even if the poultry litter were hazardous, EPA included an exclusion from the

definition of hazardous waste for poultry litter that is beneficially utilized.

60. Opinion 4 - Water Risks from Poultry Litter Beneficial Use. Including Risks to
Public Health, Have Been Regulated by EPA Under the CWA. This is an Example of EPA’s

Efforts to Coordinate Its Programs As Directed By Congress: Plaintiff’s filings in this case argue

that it is appropriate to regulate poultry litter application in the IRW as solid waste disposal
because of water impacts resulting from litter application in this geographic area. As I discuss
above, the existence of water impacts are not determinative of whether poultry litter used in the
IRW is a RCRA beneficial use; therefore, such releases are not determinative of whether or not
land application of poultry litter is a RCRA solid waste. EPA goes to considerable effort to
coordinate its work between various EPA offices as required by Congress in RCRA Section 1006.
EPA has established a framework for addressing water quality impacts from AFOs under the
CWA. EPA has addressed both point source discharges to water through its NPDES program and
non-point discharges to water through its TMDL program. EPA has carefully evaluated AFOs

%% Exhibit 8 to the January 14, 2008 deposition of Mr. Dan Parrish lists various Oklahoma authorities that
can be utilized to ensure that beneficial use operations such as litter application are protective of heath and
the environment. Some of these authorities are also applicable to releases from use of non-recycled
products and raw materials that adversely impact health and the environment. Federal authorities including
Clean Water Act authorities are also available.
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and determined that they may require regulation as both point sources and non-point sources.
Likewise, Oklahoma and Arkansas have also established laws and regulations to address
unreasonable water impacts from poultry litter application and do not need to duplicate this

coverage under their state RCRA programs.”

As discussed in EPA water quality reports, numerous agricultural practices are known to lead to
adverse water impacts. EPA has never taken the position that the existence of water pollution de
facto makes these practices subject to RCRA. Instead, EPA has used its CWA authorities to
address these issues. Moreover, the CWA also has a citizen suit provision to address improper

application of the Clean Water Act by EPA, States, or private entities.”

61. Opinion 5 - Oklahoma and Arkansas Regulations Do Not Include Beneficial
Use of Poultry Litter As State Solid or Hazardous Wastes. Even If Oklahoma or Arkansas Were

to Enact State Solid or Hazardous Waste Definitions That Included Beneficial Use of Poultry
Litter. These Expanded Definitions Would Not Modify the Definitions Used in RCRA Section
7002:

e Solid waste - Oklahoma re-promulgated its solid waste regulations in 1996, revoking its
earlier solid waste regulations. As of 1999, Oklahoma received approval from EPA to
implement the Part 258 federal solid waste regulations that cover all solid waste facilities that
accept either household hazardous waste or conditionally exempt small quantity generator

64
hazardous waste.”

Oklahoma’s definition of solid waste is found in the state implementing statute, the
Oklahoma Solid Waste Management Act, and the definition differs from the federal

definition. ““'Solid waste’ means all putrescible and nonputrescible refuse [emphasis added]

% This includes the Oklahoma Registered Poultry Feeding Operations Act and the Oklahoma Poultry Waste
Applicator Certification Act and rules promulgated under these laws. In his January 14, 2008 deposition
Dan Parrish confirmed that one of the objectives of the poultry waste regulatory program in Oklahoma is to
protect the waters, soil and air of the state. (page 15). These Oklahoma laws define “poultry waste” as
poultry excrement, poultry carcasses, feed wastes or any other waste associated with the confinement of
poultry from a poultry feeding operation. Oklahoma can also rely upon the Oklahoma Concentrated
Animal Operations Feeding Act.

% Section 505 of the Federal Water Pollution Control Act.

% Prior to this time, Oklahoma had temporary approval for its Subtitle D program until June 30, 1994. That
approval expired in 1994 because it was based on temporary Oklahoma rules that were equivalent to the
federal 40 CEFR Part 258 standards but were set to expire. Solid waste management facilities operating in
states without EPA approval are required to comply with both federal and state solid waste regulations.
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in solid, semisolid, or liquid form including, but not limited to, garbage, street refuse, dead
animals, demolition wastes, construction wastes, solid or semisolid commercial and
industrial wastes including explosives, biomedical wastes, chemical wastes, herbicide and
pesticide wastes.”™ The definition also states that the term solid waste does not include scrap

materials and used motor oil that meets certain conditions.

The Oklahoma definition of solid waste is tied to the term “refuse” which is not defined in its
regulations. The dictionary meaning of “refuse” is: “the worthless or useless part of
something”; “trash, garbage”; “thrown aside or left as worthless.”* A plain English
reading of the Oklahoma solid waste definition would not include beneficial utilization of
poultry litter.”” In fact a Frequently Asked Solid Waste Question on the ODEQ Website asks
whether the Solid Waste Management Division regulates hog farms. The answer is “No.
Please direct questions relative to hog farms to Director, Water Quality Services.””
Moreover, in a recent deposition of Scott Thompson, Director of Oklahoma’s Land
Protection Division, Mr. Thompson agreed that his Division had never specifically identified

poultry litter as a solid waste. In fact he agreed that agricultural waste was generally handled

by the ODAFF.”

The Oklahoma solid waste regulations include a section on beneficial reuse that provides
solid waste exemptions for certain materials that would otherwise be classified as Oklahoma

solid waste.”” Because there is no evidence that poultry litter that is beneficially land applied

% 27A 0.8. § 2-10-103.
% Merriam-Webster’s Collegiate Dictionary, Tenth Edition, page 981.

%7 The RCRA House Committee Report from 1976, referenced earlier, discussed this issue. “In addressing
the problem, the Committee recognizes that Solid Waste, the traditional term for trash or refuse is
inappropriate. The words solid waste are laden with false connotations. They are more narrow in
meaning than the Committee’s concern. The words discarded materials more accurately reflect the
Committee’s interest. "(page 6240 of House Report No. 94-1491)

o8 www.deq.state.ok.us/lpdnew/sw/swfaq.html.
% See January 4, 2008 deposition of Scott Thompson, pages 18-20.

7 “Upon request, and with supporting documentation, the DEQ may make a determination that a waste
material is not a solid waste when it can be shown that the material is: (1) being used as an ingredient in
an industrial process to make a product, (2) used as an effective substitute for commercial products; (3)
being returned to the original process from which it is generated, without first being reclaimed. The
material must be returned as a substitute for raw material feedstock and the process must use raw material
as principal feedstock; or (4) in the possession of persons who actually posses the equipment necessary to
process the material to comply with one of the above conditions. The DEQ may also make a reuse
determination on other proposals based upon an evaluation of contemplated use of the material and
potential effects on human health and the environment.” (See 252:515-1-7).
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1s a solid waste under Oklahoma’s regulatory and statutory definitions, this section of the

Oklahoma solid waste regulations would not apply to poultry litter utilization.

The Arkansas solid waste regulations use the same definition of “solid waste” that is utilized
in the RCRA statute.”" As discussed throughout this affidavit, this definition does not include

poultry litter returned to the soil for fertilizer or soil amendment use.

*  Hazardous waste — Plaintiffs have not argued that poultry litter is a hazardous waste in

Oklahoma or Arkansas.”

Plaintiffs in this case argue that the use of poultry litter in the IRW constitutes a solid waste and
therefore is covered by RCRA Section 7002. EPA does not delegate RCRA Section 7002 as part

of its hazardous waste delegated program or its approval of state solid waste programs.” Even if

7' See Arkansas Department of Pollution Control & Ecology Regulation Number 22, Solid Waste
Management, Section 22.102. EPA approved Arkansas’s program to implement the Part 258 federal solid
waste regulations in November 1993. See 58 Federal Register 59463 (November 9, 1993).

7> Congress framed the RCRA hazardous waste program to operate as a state delegated program. EPA has
reviewed and authorized Oklahoma’s RCRA program. For the most part, Oklahoma has adopted EPA’s
hazardous waste regulations by reference. In a few areas, Oklahoma has received authorization for
hazardous waste provisions that are more stringent than federal RCRA regulations. In some other areas,
EPA has noted that Oklahoma’s regulations are broader in scope than the federal RCRA program and these
portions of Oklahoma’s regulations are not part of the authorized RCRA program. (For example, see
discussion in 49 Federal Register 50362 (December 27, 1984), 63 Federal Register 23673 (April 30, 1998),
and 40 CFR Part 272 Subpart LL.) Specifically with regard to the definition of hazardous waste and the
exemption of animal litter that is beneficially used, Oklahoma has adopted EPA’s regulations by reference
without change. Poultry waste that is beneficially used is not a RCRA hazardous waste under Oklahoma
regulations.

EPA has also reviewed and authorized Arkansas’s RCRA hazardous waste program, providing initial
authorization for this program in January 1985 (see 50 Federal Register 1513). As stated in a December 8,
2000 document issued by Arkansas Pollution Control & Ecology Commission, Arkansas adopted the
federal regulations on what materials constituted a RCRA hazardous waste verbatim in Arkansas
Regulation 23. Poultry waste that is beneficially used is not a hazardous waste under Arkansas hazardous
waste regulations.

7 Section 3006 of RCRA addresses authorized State hazardous waste programs. Congress stated that
interested and qualified States could receive authorization for hazardous waste regulations issued pursuant
to Subtitle C, the hazardous waste management subchapter of RCRA. Section 7002 is not part of Subtitle
C and therefore was never considered by EPA to be part of any state authorized hazardous waste program.
EPA issued detailed rules describing the components of the authorized hazardous waste program in 40 CFR
271. RCRA Section 7002 is not covered. EPA also issued guidance documents on this same topic.

As part of the 1976 RCRA statute, Congress did not establish a similar state authorization program for the
RCRA solid waste classification criteria regulations. With the enactment of HSWA, Congress required
EPA to issue strengthened federal Subtitle D regulations for a limited set of RCRA solid waste facilities
that accepted hazardous waste. Congress also provided EPA with enforcement authority for these new
federal regulations in cases where States failed to implement them. In carrying out this Congressional
mandate, EPA issued approvals to States that were capable of implementing these new Part 258 EPA
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Oklahoma or Arkansas have statutory provisions equivalent to RCRA Section 7002, such

provisions do not operate in lieu of RCRA Section 7002.

During my tenure running the RCRA program, we received citizen suit notice letters under
RCRA Section 7002. We believed that the Congressional language in RCRA Section 7002
regarding solid and hazardous waste referred to the federal RCRA definitions of solid and
hazardous waste. The RCRA definition of solid waste is provided in the statute and is discussed
at the beginning of this affidavit. It is not replaced by a state definition even if that state

definition were different or broader in scope than the statutory RCRA solid waste definition.”

62. Opinion 6 - Because Poultry Litter Applied in the IRW Is Not a RCRA Solid
Waste or Hazardous Waste, It Is Not Covered by RCRA’s Section 7002 Citizen Suit Provision:

For all the reasons laid out in this affidavit, poultry litter applied in the IRW is not a RCRA solid
waste or a RCRA hazardous waste. As a result, the RCRA Section 7002 authority is not

applicable to this material.

1 declare under penalty of perjury that the foregoing is true and correct.

Executed on February 7, 2008.

MAR[IA E. WILLIAMS

regulations. These regulations are limited to facilities that accept household hazardous waste or small
quantity generator hazardous waste and do not apply to landspreading of poultry litter.

7* Although plaintiffs do not allege that poultry litter is a state hazardous waste, EPA also believed that
RCRA Section 7002 was based on the hazardous waste definition authorized in the state-delegated RCRA
program. Given the federal regulatory exemption of poultry litter used as a fertilizer from the federal
hazardous waste definition, EPA would not authorize a state to include such poultry litter use as part of its
RCRA-delegated hazardous waste program.
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